§930.39

§930.39 Content of a consistency de-
termination.

(a) The consistency determination
shall include a brief statement indi-
cating whether the proposed activity
will be undertaken in a manner con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
the management program. The state-
ment must be based upon an evaluation
of the relevant enforceable policies of
the management program. A descrip-
tion of this evaluation shall be in-
cluded in the consistency determina-
tion, or provided to the State agency
simultaneously with the consistency
determination if the evaluation is con-
tained in another document. Where a
Federal agency is aware, prior to its
submission of its consistency deter-
mination, that its activity is not fully
consistent with a management pro-
gram’s enforceable policies, the Fed-
eral agency shall describe in its con-
sistency determination the legal au-
thority that prohibits full consistency
as required by §930.32(a)(2). Where the
Federal agency is not aware of any in-
consistency until after submission of
its consistency determination, the Fed-
eral agency shall submit its description
of the legal authority that prohibits
full consistency to the State agency as
soon as possible, or before the end of
the 90-day  period described in
§930.36(b)(1). The consistency deter-
mination shall also include a detailed
description of the activity, its associ-
ated facilities, and their coastal ef-
fects, and comprehensive data and in-
formation sufficient to support the
Federal agency’s consistency state-
ment. The amount of detail in the eval-
uation of the enforceable policies, ac-
tivity description and supporting infor-
mation shall be commensurate with
the expected coastal effects of the ac-
tivity. The Federal agency may submit
the necessary information in any man-
ner it chooses so long as the require-
ments of this subpart are satisfied.

(b) Federal agencies shall be guided
by the following in making their con-
sistency determinations. The activity
its effects on any coastal use or re-
source, associated facilities (e.g., pro-
posed siting and construction of access
road, connecting pipeline, support
buildings, and the effects of the associ-
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ated facilities (e.g., erosion, wetlands,
beach access impacts), must all be con-
sistent to the maximum extent prac-
ticable with the enforceable policies of
the management program.

(¢) In making their consistency de-
terminations, Federal agencies shall
ensure that their activities are con-
sistent to the maximum extent prac-
ticable with the enforceable, policies of
the management program. However,
Federal agencies should give consider-
ation to management program provi-
sions which are in the nature of rec-
ommendations.

(d) When Federal agency standards
are more restrictive than standards or
requirements contained in the manage-
ment program, the Federal agency may
continue to apply its stricter stand-
ards. In such cases the Federal agency
shall inform the State agency in the
consistency determination of the stat-
utory, regulatory or other basis for the
application of the stricter standards.

(e) State permit requirements. Federal
law, other than the CZMA, may require
a Federal agency to obtain a State per-
mit. Even when Federal agencies are
not required to obtain State permits,
Federal agencies shall still be con-
sistent to the maximum extent prac-
ticable with the enforceable policies
that are contained in such State per-
mit programs that are part of a man-
agement program.

§930.40 Multiple Federal agency par-
ticipation.

Whenever more than one Federal
agency is involved in a Federal agency
activity or its associated facilities af-
fecting any coastal use or resource, or
is involved in a group of Federal agen-
cy activities related to each other be-
cause of their geographic proximity,
the Federal agencies may prepare one
consistency determination for all the
federal activities involved. In such
cases, Federal agencies should consider
joint preparation or lead agency devel-
opment of the consistency determina-
tion. In either case, the consistency de-
termination shall be transmitted to
the State agency at least 90 days before
final decisions are taken by any of the
participating agencies and shall com-
ply with the requirements of §930.39.
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